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UIITED STATES COURT OP APPEALS 
For the District of ColuB^la Circuit 


Cornelius Bisggi and /vgnes Biaggi, 

Appellants 


Giant Pood Shopping Center« Inc 


Appeal fron the United States District Cfurt 


JURISDICTIOIIAL STATSKEBT 
This was an action to recover daaiages speeding 
$Sf000«00 for personal injuries suffered bj OomeliM Bisggi and 

i 

for loss of consortiun suffered bj Agnes Biaggi, hi^ wlfe» as a 

result of the injuries to her husband* The United States District 

i 

Court for the District of Colunbia had Jurisdiction over this 

I 

case pursuant to Title 11, Sec* 306 of the District of Columbia 

i 

I 

Code, 1951* This Court has Jurisdiction over this tppeul under 
Title 28, United States Code, Sec* 1291* 


BEST COPY AVAILABLE 




trom the original bound volume 
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STATKIIBIIT PP_ THE 0A8B 


On Maroh 18» I904» appellant Cornellua Blaggl^ an 
amplopae than of Apax Daoorating Company of 'aahington^ D. 0*# 
whloh oompany was painting appallaeU atora at 8164 vviaoonain 
AYanuOf waa aavaraly injurad in aaid atora whan a oarton 

of toilat papar waighing approximataly aixty-nina pounda fall 
upon him from a haight of aavan or aight faat* ihia miahap 
oooiarrad at 18i60 a*»« whan tha atora waa oloaad to tha publio* 

Tha appallaa or ita aganta had ataokad tha oarton 
of toilat j^par on a ahalf adjaoant to a aliding fira door* 
Appallant Oomaliua Biaggi waa inatruotad by hia foraman to 
paint that fira door* Aftar ha had aowad tha door on ita traoka^ 
had paintad tha door# and aa waa blocking it in a fixad 
poaitlon# tha oarton fall upon him* Appallant himaalf had 
nothing to do with tha oarton by way of arrangamant# raarranga- 
nant, ataokingt atoring^ moving^ or otharwiae, nor did ha do 
anything which normally would hawa oauaad tha oarton to fall. 

4 

At tha pratrial haaring^ tha Court balow auatainod a 
motion by tha appallaa to diamiaa for failing to atata a oauao 
of action upon which relief oould be granted ^ holding that 
plaintiff liad not allagad any apaoifio act of nagligahoa and that 

the dootriha of raa ipaa loquitur waa inapplicable* 

' . * * 

STATKMBHT OP POIHTS RKLIBD UPON 

1 * 

The Court arrad in granting at a pretrial hearing 
kppellea*. motion to dlomloo on tho ground that tho uppollanto 
,^**'*^ .**; •*'**• • uotlon upon whloh rollof oould bo 

tppollanto did atata in thair oonplalnt a oauaa 

" ; ■'r.' krV-V'l ;• 

»f,action tha theory of apaoifio acta of nagliganoc and had 


! 


iiriw r.p-.i 
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I 

not witMr*wn any allagation^ nor was any issuo vitiated or ^ 

negated by the reoord^ the deposition» nor argument of oounsel^ 
and there were issues of faot to be tried. 

XX* 

The Gourt erred in granting at a pretrial hearing 
appellee’s motion to dismiss on the ground that the appellants 
had failed to state a cause of action upon which relief could be 
granted because appellants did state in their complaint a cause 
of aotion upon the theory of negligence based upon the applicabil¬ 
ity of the doctrine of res ipsa loquitur. 

StnmARY OP AROUMBMT 

Appellants alleged circumstances of the accident from 
which a Jury might properly have inferred that it resulted from 
the negligence of the appellee or its agents. 

Appellants alleged that appellant Oornelius Biaggi 
was painting as an invitee in appellee’s store^ that a box fell 
epon himi while he was painting and exercising due and ordinary 
care, that the storage room and box were in the exclusive control 
of the appellee or its agents, that the box was negligently 
staoked, stored, or otherwise arranged, and that as a result of 
appellee’s negligence, appellant Cornelius Biaggi was seriously 

( 

injured. 

These allegations were not retracted, nor were the 
issues vitiated or negated by the deposition of appellant 

* < f 

Cornelius Biaggi nor by statement of counsel. 

I 

A Jury could reasonably have inferred negligence from * 
the sianner or looation in which the box was stacked, or from 
the faot that it fell upon appellant Cornelius Biaggi| that such j 

F x had been in the exclusive control of the defendant, and was 
likely to do harm unless the defendant had been negligent, and 















«• 4 « 

•Inoe auoh uti infer«ne« would haww bwwn logullj p#mla«iblo« 
thw ousw wua on« for tho Jury^o datorMlnAtloDt and tha granting 
of tha motion to dlomioa for fallura to atata a oauaa of action 
waa error* 

ABQUIIEMT 

Tha ooaplaint allagad that appellant Comaliua Biaggi 
waa painting in app#llaa*a atorOf that a box fall upon him while 
ha waa painting and axaroiaing due and ordinary oara, that tha 
atoraga room and box wara in axoluaiva control of tha appallaa 
OF Ita agantOf that tha box waa negligently ataokadt atoradf or 
otharwlaa arrangad by tha appallaa or ita agantat and that aa a 
raault of appallaata nagliganoaf appellant Oornaliua Biaggi 

I V 

•ttstalMd ••*!»«• inJitrlM to th* baok of hla bM« ana to hla 
rlstob obo«l«ar. 

From tha faota allagad» tha infaranoa ia unavoidable 
that appellant Comaliua Biaggi oooupiad tha atatua of an invitaa# 
and that tha appallaa owed to him a legal duty to furniah him 
raaaonably aafa pramiaea in which to work* 

Appollanta in their complaint atatad a oauaa of action 
j^n which raliaf could be granted on tha theory of apacific acta 
of nagliganca * 

Appallanta allagad aapooifio act of ncgliganoCf 
auting in Pa w a gn a p h 4 of tha complaint, 

"Th# afora*daaaribad box which fall on plaintiff 

Oomaliua Biaggi waa nagligantly atacicad, atorad 

or otharwiaa arrangad in tha atoraga room of aaid 

or^agan?a^^t^*^^/ amployaaa, aarvanta, 

Appallanta under praaant day plaMding are not raquirad 
to atata tha particulara of an act of nagliganoa* Hula 8 of tha 


f 
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Pad«ral Rulaa of Oivll Prooadure plainly providaet 

*(a) A plaadlng whioh aeta forth a claim for 
raliaf • • • ahall contain • • • (S) a short 
and plain atatcmcnt of the claim ahowlng that 
the pleader ia entitled to relief • • 

*(e) Bach averment • • , ahall be aimple, 
conciae^ and direct* no technical forma of 
pleading or motions are required*" 

"(f) All pleadings ahall be ao construed as 
to do aubatantial Justice•* 

In Miller et al v. Advance Transportation Qo *, 186 
F. 8d 448» cert, denied^ 517 U8 641» 07 L.Ed'blC, 65 3. Ct* 58# 
The united States Court of Appeals, Seventh Circuit, held that 
one charge of general negligence ia sufficient to sustain a 

verdict * 

The united States Court of Appeals, Fifth Circuit, 
in Augusta Broadcasting CO* v. United States * 170 F. 8d 199, 
stated t 

"It is clear that under Hule 6 that to state a 
causs of action for negligence, detailed pleading 
is not required* it is sufficient against a 
notion to dismiss to allege that the defendant 
acted negligently and as a result the plaintiff 
was injured*" 

The purpose of the rule is to eliminate prolixity in 
pleading and to achieve brevity, simplicity, and clarity. And 
all doubts or ambiguities conoernlhg the meaning or intendment of 
the pleaderst language must be resolved in favor of the claim 
attempted to be stated, when the complaint is attacked by a motion 
to dismiss the action* Zndefiniteness of a complaint is not 
ground for dismissing the action if it states a claim showing 
^Me plaintiff is entitled to relief* where the complaint states 
a olaim in general language but is not sufficiently definite to 
enable the defendant to answer or preparo fOr trial, the remedy 
is to move for a more definite statement* Porter* price adm* v* 
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I i 

KiftraYas ^ - • t - aX » 1946»_ 157 _F*. 2<l_904* Tonth_Clroult^ oltlng oaaes • ! 

Zn the iMtant ease# appellant a had alleged aegllgenoe 
with apeolfloltj when they alleged that the box which fell upon 
the plaintiff wae negligently etaoked, atored» or otherwlee 
arranged by the defendant* The allegation waa eaaentially In 
aeoord with Rule 8 of the Federal Hulea of Clwll Procedure and 

i 

the oaeea decided on aald rule. Appellee ahould have been United | 

j 

to a notion for a more definite atatenent under Rule 18(e)# If the | 
allegation ae made did not aufflolently clearly atate the negll« 
gence charged. 

In the depoaltlon of appellant Cornellua Ulaggl taken I 

on aoptenber 88f 1854» appellant Cornellua Blaggl^ In anawer to 

a qd^stlon aa to where the box waa before It fell# atatedt 

**14 nuat have been up on the ahelf when It fell. 

Z don^t know from where It fell.** (Appendix# F. 9) 

Zn anawer to the queation aa to what oauaed the box 

to fall# appellant# in the depoaltlon# atated that he did not 

know. (Appendix# F. 9). 

While appellant Cornellua Blaggl# hlmaelf# waa not 
able to atate that he had any recollection of the location or 
arrangCBMnt of the box before It fell# he ahould not be precluded 
froB teatlfylng aa to the location of any boxea remaining on the 
ahelf from which could be Inferred the general situation with 
regard to the box that fell# nor ahould he be precluded from 
adducing Independent teatlaM>ny from any other wltneaaea regarding 
the ti^angement of the box which had fallen upon him. Plaint iff a 
often nuat rely upon the teatlaony of other wltneaaea to prove 
nattera not directly within their own knowledge. 

Xor did counael for appellants at the pretrial hearing 


withdraw or negate the allegation of a specific act of negligence. 
(Appendix# F. 7). 












Appellants In their ooinpleint stated a cause of action 


n which relief could be tpranted upon the theory of negligence 


haaed upon the applicability of the doctrine of res it>ea loquitur 


The oircumstanoea of this accident as alleged were 
eueh that a Jury would have been warranted in inferring negligence 
on the part of the appellee from the occurrence itself* The 
principle that^ under proper circumstances» negligence may so be 
inferred ie a well recognised one* This Court has defined the 
requisites for the application of this principle as being "that 
when the cause of the accidiiiiit is (1) known» (P) in the defendant I 
control# and (5) unlikely to do ham unless the person in control 
is negligent# the defendant’s negligence may be inferred without 
additional evidence*" 


waehington Loan k iruet Oo* v* Hicke 


Te V*S* App* D*0. 09# 01# 107 P* 8d 677# 679| Safewa 
west # SO 9*3* App* P*C* 09# 100# 180 P. 9d 80# 80* 

(a) The cause was known and alleged* 

The cause of the accident in which appellant Cornelius 
Biaggi was injured was known and alleged* In the complaint# 
appellants statedt 

"0* While plaintiff Oemelius Biaggi was engaged 
in painting and deoorating such store# and while he 
was exercising due and ordinary care # a box from 
the storage room of such store fell upon him# said 
box containing merchandise weighing approximately 
30 to 60 pounds • • (Appellants have determined 
t^t the carton actually weigh'ed approximately 
09 pounds) (Appendix p/ D 

This Court has regarded the requirement that the cause 
be known as equivalent to an identification of the inatrumentality 
causing the injury rather than the reason for the ocourrence* 

In v^shi 


Stores V 


;ton Loan a Trust Qo 


V* Hicke 


78 tJ«a* App* D*C* 69# 
137 F# 8d 077# the plaintiff was injured by a falling ventilator 
but gave no reason why the ventilator fell* This Court held 
that the doctrine of res ipsa loquitur was applicable# observing 



















•r -w 




4 4 




- 8 - 

with reference to the requirement that the cause be \cnown that 

i 

**The cause la knownt a falling ventilator.** In Washington 
Annapolis Hotel 0o« v» Hill # 84 u. S. App. D. C. 41B, 174 Ft 8d 
157» the plaintiff was injured by a ohalr breaking, but there was 
no reason given for the break, yet the doctrine of res Ipsa 
loquitur was held to apply. In Safeway Stores v# West , 86 UtS# 

App* D*C* 99, 180 Bd 85, the cause of the accident was the | 
snapping of a door springt Although what caused the spring to 
snap was unknown, res ipsa loquitur was applied# 

In the instant case, the requisite that the cause be 
known was met) it was the falling of the box, and that cause was 
clearly set forth in the pleadings. 

(b) The instrumentality which caused the injury was 
in defendant’s control, and that fact was alleged in the complaint 4 

The second requisite for the applicability of the 


doctrine of res ipsa loquitur is that the instrumentality causing 

the 4li|ury be under the control of the defendant« In their 

complaint, appellants statedt 

*'5t t # # and said storage room and box being 
in the complete and exclusive control of the 
defendant, its employees, servants, and agents." 
(Appendix P* X ). 

Appellant Oornelius Biaggi had nothing whatever to do 
with the carton which fell upon him or with any other cartons of | 
merchandise by way of arrangement, rearrangement, stacking. 

Storing, moving, or otherwise, nor did he do anything which 

/ 

normally would have caused the carton to fall* 

Oounsel for the appellee made much ado in oral argument 
about the fact that appellant Cornelius Biaggi was painting in 
appellee’s store at a time when it was closed to the public, and 






9 


•trongXj argued ^hat appallaa axaraiaad no aotual control over _ 
the premleoa or the merohandlae in the store during the hours 


I 

I 


when appellant was painting. (Appendix* P. ?)• 

But appellee did iM>t relinquish control of the store j 

presdses or merchandise during the hours its store was closed. | 
At all times it had a right to do with the premises and merohandis^ 


anything consistent with its ownership. 

The existence of a right of control is sufficient to 
warrant an inference of appellee^s negligence. Washington Loan ! 
k trust Oo. w. Hielcsy * 7e w.a. App. D.C. 69* 167 P. 2d 677| 

Van Horn V. Faoifio Refining and Roofing Co .* 27 Oal. App. 106* 

140 P. 961| BCCloskey ▼* Koplar * 689 Ho. 687* 46 s.w. 8d 657* 

98 A.l.H, 041. As a matter of fact* appellee had stationed in 
the store a watchman* to whom reference was mads in the deposition 
(Appendix* F. 9), taring the hours the store was closed to the 
public. His presence in the store was for the purpose of exercis- 
ing on behalf of tbe appellee control ower the store premises and | 
merchandise and his presence was an exercise of appellee’s right 
of control. Certainly the painters did not bring the watchman | 


with them. 


It cannot be disputed* therefore* that the control of 
the storage room and the box at the time of the accident was being 

» 

I 

exercised by the appellee. I 

I i 

The only other argument that the appellee was not in ! 

control would need be premised on the assertion that ainoe 
appellant Biaggi was partly in the store room and painting the 
door and might himself hawe disarranged the box by mowing the door i 
the control of the offending instrumentality by the appellee was | 

I 

I 

lacking. But* in the deposition of appellant Oornelius Biaggi* | 

; I 

in resx^nse to the question* ^Vo you know where that door when 

I 

you pushed it back touched any boxes on the shelf?** (Appendix* 









appollant iinaworocl^ It could not booBUdo th«>ro w»« » cpao#. 

It (the door) dliMiippocired Into the tvoll.** (Appoodlx p, 9 )♦ 

Kxoopt Tor th^ uoji;Il|j;oiico of iho uppolXoo» tho piovoi/^ont of tho 
door KkoriMilly ^uld have no offoot upon tho inetrumontallty 
oauolng the Injury^ iund» In fact# appellant ComolluB Bleggl# 

In the Ineti^nt 04010^ eue onavui*# that tho noniutil movei^ont of the 
door hod dleturhod Uu» boa;# If# In faot# It had* ft*om the record# 
therefore t the defendimt ronelned ee the exoluelve oonti'oller 
of all the remaining; faotora wnioh night have oaueed the aooldent* 
This oentrol on the port of tho appellee wae eufflolent to permit 
the applloatlon of the doetrlne of ree Ipee loquitur* Jteloaeyeki 
T. Boeton h ^oln k«h* Co*# d9Q trs thS# i 6 B# 91 U /^d* 416# 


67 a* Ot* 401# 169 A.t*H* 947* \ 

aeoont oaeee In thle eourt lend no support to the 
peeelble argument that control of the Inetrumentallty wan divided 
between the appellanta and the appellee* 

In Safeway ^toree v* ivoet # 86 u*n* App* 1>*C* 90# 

1^ F* 2d 86# the plaintiff vee opening the door at the time when 
the spring broke* The defendant contended that it wao not in 
the control of the inetrutteatallty beoauee the plaintiff hereelf 
might hawo oaueod the spring to break* Thle Court hold that faot 
to be IsaBaterlal and applied the dootrlne of ree Ipea loquitur 

64 U*3« 


to tho oaee 

App* D*C* 416# 174 F* Sd 167# this Court affirmed without' opinion 
e JudipMnt applying the doetrlne to a oaee in which the plaintiff 
wee injured when a ohalr in a room he hod rented br6ke•^ The 
defeadoiit’e eontention wee that elnee the plaintiff was the only 

1 ’ 

person in the room when the ohalr broke# the ohalr was In the 

* » 4 

plaintiff^e oontrol rather than in the defendant’s* 











These reaeone end eutborltlee anpl/ demonstrate that 
the seoond requisite# that the defendant be In control of the 
offending Instrumentallt/# was present In this oase^ and was : 

pleaded• 

(o) The offending Instrument was unlikely to do ham , 
unless the person In control was negligent. ! 

I 

The third requisite for the applloatlon of the dootrlnle 

i 

of res ipsa loqultur*^*that the offending Instrument be unlikely | 
to do harm unless the person In control be negll gent-•was also | 
present In this oase. | 

Appellant Cornelius Blaggl In his complaint alleged j 

j 

that he was using due and ordinary care. In the deposition# 
teetlnony was adduced that appellant Cornelius Blaggl had been 
directed to paint a fire door (Appendix# r. 6)# that he had 
moeed the door (Appendix# P. 8) as It was Intended to be mowed# 
that It was a heavy door (Appendix# P. 8# 8)# that he had painted 
It (Appendix# P. 8# and when he was blocking It in a fixed 
position# the box fell upon him (Appendix# P. 8). There was no 
evidence that appellant Cornelius Blaggl had himself done anything 
whloh normally would have caused the box to fall. 

Appellee by Ite agents# or employees# had staoked 


the oartons of toilet paper upon the shelf adjacent to the sliding 
fire door* The only probable rational explanation for the aoolden 


was that It could only have happened if the cartons were 


improperly 


staoked or staoked. so olosely to the door that they were dislodged I 
when the door was moved. It was# therefore# unlikely that the box 
would have oaused harm except for the negligence of the appellee. 

The question In a res Ipsa oase is whether on all of 
the facts# there Is a basis for a fair Inferanoe that the defendantl 


I 








WAtt negligent. Tho rule la one of a balance of probabllltlee. 
WMblngton Loan & Trust Co> v, Hickey , 78 App. D.C. 69, 81 


In Peaerey y, PenneyIvanla Kallroad Oo 


imrnumm or rao^ were raiaea by the pleadings. Ihese 
issues were not vitiated or negated by the record, the deposition 
or by statements of counsel. It was error for the Court below 
to grant appellee’s motion to dismiss for failure to state a oaus< 

of action, and it is respectfully submitted that the jttd&Bsnt 
Should be reversed, and the leauea resolved at trial* 

Respectfully submitted. 


Attorney fbr Appellants 
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Filed jalF 19f 1054 Harr/ Rullf Clerk 


Oonplaint for Denagee for Peraonel Injuriee 
and Loaa of Oonaortlum 


!• The Court haa Juriediction beoauee the amount in 
oontroYeray exoeeda 45#000«00 and the defendant la a corporation 
reaident and doing bualneaa in the Diatrict of Columbia. 

8. On or about March 18» 1054« plaintiff Oorneliua 

I 

Biaggi entered upon the premiaea of a food atore owned and 
operated bj the defendant corporation and located at 8154 wiaconain 

I 

ATe*» M* W«f v/aahington, p. C«» aa a bualneaa envitee and for the 
purpoae of painting and decorating auch atore. 

5. vdille plaintiff Comeliua Biaggi waa engaged in 
painting and deoorating auch atore> and while he waa exerciaing 

' i 

duo and ordinarp caret a box from the atorage room of auch atore | 

I 

foil upon hint eeid box containing merchandiae weighing approximate-* 

i 

Ip fron 30 to 50 poundat and aaid atorage iH>om and box being in 


the complete and excluaiwe control of the defendantct ita eBploFee4f 


eerwanta and agenba. - - - . . _ _____ 

4« The afore*deaoribed box which fell on plaintiff 
Comeliua Biaggi waa negligentlp ataokedt atored.or otherwiae 
arranged in the atorage room of aaid atore bj the defendant# ita 
mplopeeot aerwanta or agenta. 

5. Aa a reault' of the afore^deaoribed occurrence and 
negligence and of the dangeroua condition created by defendant 
and ita emplpyeeat aerwanta and agenta# plaintiff Comeliua Biaggi 
auffared and auatained injuriea to the back of the head and the . 
right ahoulder# medical examination ahowing a moderatelj aevere 


jfeAiaoular ligamentoua atrain of the right ahoulder girdle and 
bOFFioo^oooipital area with probabllitp of muadle tear to be 
bOnoidWod# /x^rapa ahbwlng a narrowing of the fifth '^rrical 
interyertebrae' apace along with hppertrophic apura Impinging upon. 
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th9 nturiil foranina bllataralX/^ sore markad on the rights with | 

proapaet of an operative prooedure on the tendon eheathi all | 

1 

of vhioh hae oauaed him and still oaueee him pain and euffaring» 
hat inoapaoitated and still inoapaoitates him for work, with 
oonsequant loss of wages, and has oausad him to inour medioal 

I 

ejq^nsas and other losses whioh to date exoeed one thousand 
dollars♦ 

* i 

6t As a result of the aforesaid injuries to her 
husband, plaintiff Agnes Biaggi has suffered the loss of oonsortiwai 
and the serviees of said husband. 


wherefore plaintiff Cornelius Biaggi demands 
Judgment against defendant in the sum of $10,000,00 plus costs, 
and plaintiff Agnes Biaggi demands Judgment against defendant in 
the sum of |8,000«00 plus costs. 

/s/ Louis Andre FOmandes, 
Attorney for Plaintiffs, 

600 woodward Building, 
Vifashingtoh 5, 0, 

UAtional 8-OBOO 

Demand for Jixtj Trial_ _ . - - 


Plaintiffs demand a trial by Jury on all issues. 

/i// Louis Andre Fernandes 


Filed 


Harry M# Hull, clerk 


Answer to^ Complaint 
First.Defense 


The oomplaint fails to state a olaim upon whioh 
relief can be granted in favor of either plaintiff against this 

defendant. 

•’v • 

^ Second Di^fense 

The defendant'admits that on March 18, 1954, it owned 










f 


I and operated a food atora at 2164 laoonaln Ayonua^ N. W.« 
V/aohington^ Dlotrlot of Columbia. The defendant haa no knowledge 
or information auffioient to form a belief aa to the claim that 
the plaintiff Comeliua Biaggi Buffered an injury in the atore on 
that date. The defendant deniea that there waa any negligence 
on ita part which oauaedf or contributed to# any auoh injury. 

The remaining allegationa of the Complaint are denied. 

( 

Third Defenae 

The injurlea^ if any# auffared by the plaintiff 
Comeliua Biaggi were oauaed or contributed to by hia own negli¬ 
gence and lack of due care for hia own aafety. 

Fourth Defenae 

The oonditlona prewailing in defendants atore were 
Open and apparent# and any riak connected therewith waa aaauned 
by the male plaintiff # 

/a/ HOGAN h HARTS ON 

Frank F. ^beraon 
Att^^eya for bafenaaht# 

810 Colorado.Bdilding# 
waahington# D« C« 

Certificate of service 

A copy of the foregoing Anewer to Complaint waa mailed 
thia 28th day of July# 1064# to Louia Andre Pernandea# Attorney 
for Plaintiffa# 660 Woodward Building# V'aahington B# D. C# 

/a/ HOGAN k HARTflON 

By Prank F. Roberaon 
Attorn^ye ror Defendant. 

March 1# 1956 Harry M. Hull# Clerk 

V 

Order 

Thia oauae hawing coma on for pretrial proceedinga 
and the defendant having made a motion therein to diamiaa thia 
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onus# on tho ground tliat ^ho plolntllTo-Tollod to o to to a oauoo 
I of action upon which relief can be granted ^ upon coneideration 

I 

of the eaid motiont the record herein^ the deposition of the nale 
plaintifft the argunent of counsel and the plaintiffs* admitted 
inability to allege that their injuries were the result of any 
specific act of negligence imputable to the defendant p and the 
inapplicability of the doctrine of res ipsa loquitur p it is this 
first day of Marohp 1966p 

OR0RRBDt That the said motion to dismiss bo granted 
and that this action be dismissed with prejudice* 

/s/ Edward A* Tammp judge 

Consent as to formt 


Counsel for plaintiff has seen this proposed order 
but disagrees with the contents thereof in that at the pretrial 
proceoding he did not admitp as stated in the orderp plaintiffs* 
inability to allege that the injuries were the result of any 
specific sots of negligence imputable to the defendantp and the 

j 

inapplicability of doctrine of res ipsa loquitur* 

/s/ HAllELp PARK h SAURDRR3 

By - Louis Andre FOmandes 
Attorney for Plaintiff 


Filed February 96* 1966 Harry W* Hull* Clerk 
motion to reconsider ruling granting motion to dismiss 
Comes now the plaintiff by his attorneys and moves 
this Honorable Court to reconsider its ruling granting defendant* 
mtion to dismiss for failure to state a cause of action made at 
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'-/Vj 








i 




I 


th« pra*trial hearing on pebruary 21, 1906# and for grounds of 
thia motion atateat ~ 

!• That iaauaa of faot ware raised by the pleadings 
and depositions and the only question for the Court was whether 
there were Issues to be tried^ but the Court was not authorised 
to try the issues of fast* 

2. That plaintiff in proceeding under the theory of ^ 
res Ipsa loquitur has by his allegations stated a cause of action 
and has raised Issues of faot^ not too incredible to be accepted 
by reasonable minds^ and from which proper and fair inferences 
could Justify a finding by the Jury that the defendant was at 
fault* 

i 

I 

3* That the plaintiff in proceeding under the theory ' 
Of speciflo negligence alleged specific acts of negligence# and 
the statenent of plaintiff*o counsel at pretrial that plaintiff 
was relying on the doctrine of res Ipsa loquitur was not Intended | 

i 

by plaintiff*8 counsel as an abandoning of plaintiff*s cause of | 

. I 

aotlpn under the theory of speciflo negligence* 

. I 

4* That plaintiff was entitled to be serYsd with a 
copy of the motion at least ten days before the time fixed for ' 
hearing the motion and by absence of notice plaintiff was deprlwed : 

f I 

of an adequate opportunity to oppose the motion* 

And in support hereof plaintiff respeotfully refers 
the Honorable Court to the attached points and authorities and 
prays that they be read as a part hereof. 

/•/ HAMEL, PARK *t SAOND R8 

Washington 5#,. D* 

Telephone Me* 8-4330 

• I . ♦ 

/s/ William T* Wi^d ^ 

224 Shoreham Building# 
vMashlngton 3# D* 0* 
Telephone Re. 7-H483 

Attorneys for Plaintiff 

t , 
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Z herobj o«rtlfy t>uit I hnv# mailed» postage prepaid» 
a oopy or the foregoing notice and annexed points and authorities 
to Ft*anois Casey^ Ksq«# Oolorado Building, ^mshington, D.a# 
attorney for defendant, this 88th day of February, 1966• 

/s/ Louis Andre Fernandes 
Attorney for Plaintiff 

Filed Maroh 81, 1956 Harry Hull, Oierk 

Hotioe of Appeal 

Votioo is hereby given that Cornelius Biaggi and Agnes 
Blaggi, plaintiffs above named, hereby appeal to the United States 
Court of Appeals for the District of Columbia from the Order 
granting defendant's motion to dismiss entered in this action on 
March 1, 1956. 

/s/ HAMBL, PARK 9t SAUKDBRS 

By Louis Andre Fernandes 
idbO dnoi^nkm Uailding, 

and 

/s/ william T* v/ard 

884 Shoreham Building, 


Attorneys for appellants. 
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Piled Jdno 7» 196d 

Pleintiffe* etatement of Pretrial Proceedings 
Xnacamch ae no etenographlo report waa made of the 

I 

proeoedlnga at the pretrial hearing^ plaintiffs sutmilt the 

I 

following poraaant to Rule 75(n) of the Federal Itilee of Oiwil 
Prooedure as eeeentially statfng the proceedings bseed upon the 
reoolleetion of I/OUie A. Fernandes^ attorney for plaintiffsi 

I 

Xn openings Mr* Fernandes stated that he was not aware! 
that this Oourt required e pretrial etatenent but that he had 
a nenorandusi prepared for hie own use which he said he was willlngj 

f 

to give to the Court Infomally for its use. 

I 

The court then informed Mr* Fornandes that he had 

i 

reed thie ease and that he^ the Court, wae not oonvinoed that a j 


oause of action had been made out, and aaked on what theory j 

plaint if fe were relying* 

Kr^ nrnandes stated that plolntiffe did not know 
Smoisely how thia mishap ooourred and that all plaintiffa kxiew I 

I 

wae what they alleged In their complaint and that plaintiffa were i 
relying on the doctrine of ree ipsa loquitur* 

Mr* Oaaey then argued that defendant had no control 
of the pronieee and that the place wae oloaed et the time of the I 
aeeldent* Mr* Ceeey stored that the ease be diemlesed for failing 
to state a cause of action* 

\ 

Mr* Fernandes then asked for e contlnuanoe for an 
opportunity to prepare an adequate pretrial statement. 

, ) ■’ ■ i 

The Court then stated that without taking the pretrial! 
eta tenant into account but on the basis of the pleadings, the 
deposition, and oral statemento of counsel, the Court would grant 
the motion to diemiee made by defendant's oounael* ' 

/e/william T* hard, 

oo-eouneel for plaintiffs, 

884 Shorehem Building, 

. v^ahlngton, 0« 0* 
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X ht»rabj a«r%lfy that X have served a oop/ of the 
Xbrasolng sbAtsnsni upon ^^anels Oisey# H>£sn ar Hartson^ 

Colorado BalldliigVl«aahlf^ D* Cm, by mailing a copy to him 
at the aforoaald addroas on this bth day of Juno* id66« 

/ s / William T* Ward 

BXCBRPTB ('HOM DtiPOSlTIOli OF irFKLtAhT CO/iHFXlOvS tSZAQOZ 

Pago U* A« Z was painting woodwork in the store and | 

i 

tho storage room and the foreman askod me to paint the fire door 

that soparatos the otoro proper fros\ the storage room# and it is si 

i 

V * • ' 

sXidii^ door# a heavy one. 

i 

Q. It sXldeu on an overhead ritllV 

A. It tiXldea back and disappears In the roc»« So# Z 

* 

painted that door* First l opened li up as far as 1 could* 

o' .o o o « o « e 
pegs 10* ^* So you pulled It two**thlrde elosod and 

painted tho store sidot 

A* Tee* 

\ ; 

' 

What did yon do then? j 

A. After it vas pnlntod I put It bask into the wall 
and in order to get it stationary t looked for a pieoo of wood 
to block it ep that it would eta/ one hundred per cent into tho 
wall and X went down and I blookad it qo It opuld not oose out at 
all. It should not be seen* At the same tlR'O I was doing that a > 
box fell on siy head. . while X was down this vsy ( Irdloailng) it 

I 

fell on my shoulder and head while X was on the ground* ! 

i 

i 

A. Zt has a tendency to come back or robound about 

one inch# 

i 

i 



8 











BEST COPY AV^LABLE 

• • ' I 

j 

from th» original boiM volume i 


► 


« 


V 


■< 


4 
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ItT 


Page 14* ^e Did it take most of your force to pull 


Ae Mot too muohe It is a heavy door, a fire door* 




Pago 15• Qe where was the box before it fellt 
Ao Zt imiet have been up on the shelf when it fell* I 


^on*t know from where it fell* 


j Page 88• Ae I was stunned after that for a few 

I n 

iMftOsients and Z told the foreman this was the end of my assignment* 

/• 

't told him a box fell on my head, and there was a fellow talking 
, him, the watohman was talking to him about what I was doing. 

J *#««*«** 

Fogo 59« H* Kow far was it from the door, between 
door wo have disoussed and this first vertical row of boxes? 
|[0w big was the space? 

f A« Z don^t know* I didn*t pay any special attention* 

II Q# Do. you know where that door when you pushed it 
^baok touched any of the boxes on the shelf? 

\ A* MO, it could not, because there was a space* Zt 

i 

disappeared into the wall* 

V Q* DO you know what caused the box to fall? 

V 

\ A* Z don’t know* 

♦ 

Do you have any idea? 

\ A* I don’t have any idea. 
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APPELLEE^S STATEMENT 
OF QUESTION PRESENTED 


Was the District Court in error in dismissing suit for failure 

I 

to state a cause of action on either specific negligenc^ or res ipsa 

I 

loquitur ^ere plaintiffs admitted an inability to statel specific negligence 

and alleged only that a box fell and hit the male plaint^f after he and 

I 

other painters had occupied defendant’s store for thrqe and one-half 

I 

hours, during which the boxes appeared properly stadked and remained 

I 

in place while the painters utilized the vicinity of the |x)x for their work 

I 

and the male plaintiff himself painted and moved a fir^oor on an over- 

I 

head trolley adjacent to the piled boxes for twenty miiiutes prior to 

1 

his mishap? 

I 

i 

I 
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BRIEF FOR APPELLEE 

i 

j 

COONTERSTATEMENT OF THE CAS|: 

i 

I 

I 

Appellants, husband and wife, brought suit in t^e United States 
District Court for the District of Columbia against th^ defendant for 
alleged personal injuries and lost consortium, respectively. They 

appeal from the dismissal of their cause by the District Court. 

j 

According to Mr. Biaggi, his injuries were inflicted when a 
carton of toilet tissue fell on him from a shelf as he ^Fas at work. 
(Appellee^s App. 1, 2, 7, 9). He had been painting iij this store for 
eight, nine or ten nights before the accident and he panted in it until 
the project was completed on the night after his accident. (Appellee* 
App. 7, 12). On the evening in question, the male api>ellant went to 
work with his fellow painters at nine o'clock and worked in the store 


until 12:30 A. M. before his accident occurred. (Appellee^ s App. 6, 7). 
After the accident he had lunch at one o’clock and then returned to his 
duties until quitting time at five o’clock. (Appellee’s App. 11). 

Twenty minutes before the accident, after Mr. Biaggi and the other 
painters had been working iii the store on the evening in question for 
over three hours, the painter’s foreman instructed Mr. Biaggi to 
paint a sliding fire door that is shown in the photographs in the appendix, 
(i^pellee’s App. following p. 14). These photographs showing the 
door and a shelf bearing boxes of toilet tissue were identified by the 
male plaintiff on his deposition. (Appellee’s App. 9, 10, 12). This 
door separates the market area from a storeroom that was used by the 
painters for their materials. (Appellee’s App. 7, 8, 13). It will be 
noted in the photographs that this door is movable by virtue of an 
overhead trolley, that extends along the side of the shelf and permits 
the door to recess beyond the doorway. (Appellee’s App. 7). 

The male appellant worked at the door for twenty minutes. (Ap¬ 
pellee’s App. 9) in applying a final coat over the work of another man 
of the night before. (Appellee’s App. 7) When he arrived at the door 
it was recessed and in order to paint it he pulled it out two-thirds of its 
length as that was the area to be painted. (Appellee’s App. 7, 8, 9). 
When he had accomplished his purpose he pushed the door back to the 
recessed position and held it there v4iile he placed a block under the 
leading edge, lest it rebound one inch. (Appellee’s ^p. 8, 9, 13, 14). 
As he was doing so a carton of tissue fell on him. (Appellee’s App. 8). 

Mr. Biaggi did not see the box fall and he does not know from 
where it fell. (Appellee’s App. 9, 11, 12). After the accident he made 
no effort to determine the origin of the fallen box. (^pellee’s App. 11). 
He does not know whether any of the other painters moved any of the 

tissue boxes on the night of the accident nor does he know v^at caused 

, # • • 

the box to fail. (Appellee’s ^p. 12, 13). 


I 

Mr. Biaggi had been in the storage room to paint the door and 

1 

earlier to obtain the painting materials, all of ^ich [were stored 

there. (Appellee^s App. 3, 13). On those occasions |he did not notice 

1 

any defect in the piling of the boxes, or any extension of the boxes 

over the edge of the shelf. (Appellee’s App. J3, 14).| He did notice 

that the shelf did not give way under the piled boxes. I (Appellee’s ^p. 13). 


When this cause came on for Pretrial Proceedings, the appellants’ 
admitted their ignorance of the cause of the accident, j their inability to 
charge the defendant with specific acts of negligence and their reliance 
on the doctrine of res ipsa loquitur (Appellee’s App. 4, 5). 


Whereupon, the District Court on the basis of tl|e oral statements 

1 

of counsel, the male appellant’s deposition and the conclusion that the 
doctrine of res ipsa loquitur was inapplicable, dismissed the cause for 

i 

failure to state a cause of action. Appellants appeal f^om that order 

1 

of dismissal. (Appellee’s App. 3, 4). j 


SUMMARY OF ARGUMENT 

I. Appellants, plaintiffs below, admitted at the pretrial Pro¬ 
ceedings that they did not know how the accident in question occurred 

I 

and that they were unable to charge the appellee, defendant below, with 
any act of specific negligence. These admissions toge^er with the 
male appellant’s deposition, in which he negates the existence of negli¬ 
gence on the part of defendant, precluded the District ^ourt from 
framing an issue on specific negligence in an order that would control 
further conduct of the litigation and compelled a dismissal of this action 

i 

I 

as to specific negligence. | 


n. The District Court properly held that the doctrine of res ipsa 
loquitur was in applicable where the accident resulted ^rom the fall of 
a box that appeared properly stacked in the storeroom \)f a super market 

I 

that had been occupied by the male appellant aid other painters, ^ile 

1 

the store was closed, for three and one-half hours during the late 


I 
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evening and early morning, especially since the storeroom had been 
the site of activity by the painters during that time and the precise 
place of the accident had been the scene of the male appellant’s work 
for twenty minutes prior to the accident. The District Court’s ruling 
of the inapplicability of the doctrine was compelled by the inherent 
probability that the box was caused to fall by a happening during the 
occupancy of the store by the male appellant and third persons and 
not by reason of a cause traceable back several hours to appellee’s 
business hours. The circumstances of the accident contain an inherent 
improbability that the box in question could have been improperly 
stacked and remain unobserved and on the shelf for three and one-half 
hours while the male appellant and his fellows worked beneath it. The 
District Court, therefore, properly held that appellants had failed to 
state a cause of action under the doctrine of res ipsa loquitur. 

ARGUMENT 

I. 

APPELLANTS FAILED TO STATE A CAUSE OF ACTION 
FOR SPECIFIC NEGLIGENCE AT THE PRETRIAL PRO¬ 
CEEDING 


The Order of the District Court from v4iich appellants appeal 
dismisses this cause on two grounds, "the plaintiffs’ a^itted in¬ 
ability to allege that their injuries were the result of any specific 
acts of negligence imputable to the defendant, and the inapplicability 
of the doctrine of res ipsa loquitur." 

Appellees did not challenge the sufficiency of plaintiffs’ com¬ 
plaint. It is a sufficient complaint. However, litigation proceeds 
beyond the pleading posture. A simple allegation that the defendant 
was negligent and that this^ negligence caused injury to the plaintiffs, 
satisfies the requisites of Rule 8, Federal Rule of Civil Procedure 
to constitute a proper complaint. Rule 16, Federal Rules of Civil 
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Procedure, authorizes a Pretrial Proceeding at ^i(|h issues are 

simplified and an order is entered that limits the issiies to be tried 

] 

and at trial proof of negligence must be offered. While their general 
complaint was sufficient, it was incumbent upon appellants to frame 
limited issues at pretrial that were to be the subject iof proof at the 
trial. i 

j 

i 

At the Pretrial Proceeding herein plaintiffs’ w^re called upon 
to state the acts of negligence they charged against the defendant as 
required by the Court’s Memorandum for Attorneys cjlonceming Pretrial , 
83 W. L. R. 1285. Plaintiffs’ counsel admitted that plaintiffs were unable 

I 

to charge the defendant with any act of negligence (Appellee’s App. 3, 

4, 5) and "that plaintiffs did not know precisely how tjiis mishap occurred 
and that all plaintiffs knew was what they alleged in tlieir complaint and 

I 

that plaintiffs were relying on the doctrine of res ipsa loquitur." 
(Appellee’s App. 4, 5). After determining the inapplicability of res 
ipsa loquitur, the Court properly dismissed the actioi^ for failure to 
state a cause of action at the Pretrial Proceeding. sW v. CzsM 
Transit Co., 95U.S. App. D. C. 127, 220 F 2d 807 (|l955); Jurin v. 
Wiltshire Parkway, Inc. , U. S. App. D.C., No. 13,174, decided 
November 1, 1956; Silvera v. Broadway Department Store , (D.C.S.D., 

Cal. 1940) 35 F 2d 625. | 

! 

Mr. Biaggi, v^o was in the best position to observe the manner in 
which the boxes were stored for twenty minutes prior |to the accident 

i 

and who had observed the boxes earlier in the evening j negated in his 
deposition every plausible charge that might be made gainst the defen¬ 
dant. From the attached photographs and the descriptions of the bulk 
of the tissue boxes it is clear that any malalignment o| unstable equili¬ 
brium in these boxes would be patent to the most casu^ observer. 
(Appellee’s App. following p. 14). 
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Mr. Biaggi testified that the boxes were piled in the same manner 
as depicted in the photographs (Appellee^ s App. 10, 11). When asked to 
offer any explanation for the cause of the fall he was unable to offer 
even conjecture. (Appellee^s App. 12, 13). 

”Q. Do you know what caused the box to fall ? 

"A. I donH know. 

”Q. Do you have any idea? 

’’A. I don’t have any idea." 

He insisted that the boxes were not piled so as to permit the door 
to touch any of them as it moved on its trolley. (Appellee’s App. 12). 

He noted no ’’defects” in the piling of the boxes, (Appellee’s App. 13), 
he did not notice that any of the boxes extended over either the shelf 
or the boxes beneath them. (Appellee’s App. 13, 14). He noticed 
nothing unusual in the storage of the boxes (Appellee’s App. 14) and 
he said that the shelf did not give way at all under the boxes. (Ap¬ 
pellee’s App. 13). The male appellant had passed the site of his fall 
during a three and one half hour period and had been occupied there 
for twenty minutes with the benefit of adequate lighting prior to the 
accident (Appellee’s App. 6, 7, 9, 13, 14). If something was amiss 
in the defendants’ storage practice, it would have been obvious to 
Mr. Biaggi. 

Appellants have been unable to state a charge of specific negli¬ 
gence from the time of the deposition and they suggest none now. The 
District Court could therefore have found no issue of specific negligence 
to try. Rule 16, Fed. R. Civ. P., requires the District Court to enter 
an order, limiting the issues for trial to those not disposed of by ad¬ 
missions or agreements, which would control the subsequent course 
of the action unless modified to prevent manifest injustice. Clearly, 
the Court’s order could not have framed an issue on specific negligence 
for it was admitted by appellants that they could not state the affirma¬ 
tive of such an issue. 


7 


n. 

THE CIRCUMSTANCES OF APPELLANTS’ ACCIDENT 
DO NOT PERMIT AN INFERENCE THAT IT 1^ SUB¬ 
STANTIALLY MORE PROBABLE THAN IMPRjOBABLE 
THAT THE ACCIDENT WAS THE RESULT OF NEGLIGENCE 
ON THE PART OF THE DEFENDANT. THE CoCTRINE 

OF RES IPSA LOQUITUR IS THEREFORE INAIPPLICABLE 

1 


This Court has repeatedly explained over a lopg period of years 
that the doctrine of res ipsa loquitur is not a singular anomaly in the 

I 

law that permits a plaintiff, who makes tenuous satisfaction of three 
requisites, to avoid the necessity of bearing his bur4en of proof in 

j 

a negligence case. The principle is otherwise; it is In accord with 

i 

traditional concepts of the required standard of proo|. 

! 

*The expression ..., is merely a short w^y of saying 
that the circumstances attendant upon an accident are 
themselves of such a character as to justify a jury in 
inferring negligence as the cause of that accident. 

Kohner V. Capital Traction Co., 22 App. p.C. 494 
(1903). 


In the instant case, unlike the typical occasion jfor the invocation 
of the doctrine, the male plaintiff himself was in the jmost advantageous 

position to explain the critical happening if it was to be e^lained at all. 

i 

Since his account of the surrounding circumstances ^d disclaimer of 
every conceivable approach to fixing blame upon the defendant precludes 

I 

an assertion of either specific negligence or a situation in which the 
suggestion of defendant’s negligence is inherent, appellants have been 

I 

compelled to ignore the consistent view of this court ^d to cling in 
desperation to a paragraph in the opinion in Washington Loan & Trust Co. , 
V. Hickey , 78 U.S. App. D.C. 59, 137 F 2d 677 (194'3), that is intro¬ 
duced as a consideration of a question that is more interesting than 

I 

important. 



Therein they seek support for the contention that they are within 
the doctrine by virtue of showing injury by a known cause, vdiich cause 
was in the control of the defendant and was unlikely to do harm in the 
absence of defendant's negligence. Appellants' submit they have met 
these requirements and therefore stated a cause of action at Pretrial 
as the known cause was a falling box, over which the defendant had 
technical control by virtue of ownership and which was unlikely to do 
harm in the absence of defendant's negligence since Mr. Biaggi had 
exercised due care thus revealing the sole possible cause was either 
defendant's improper stacking or stacking so close to the door that they 
were dislodged when the door was moved. 

This position is not valid and would not warrant the District Court 
to conclude that a cause of action had been stated. An inference of 
negligence imputable to defendant is not permitted in the situation 
related. The male appellant and other painters had been in the store 
and using the storeroom for their materials from nine P.M. to twelve- 
thirty A. M. before the accident. The boxes had remained in place 
throughout that period and according to Biaggi they had appeared in 
order and properly aligned without overlapping each other or the ade¬ 
quate shelf. Biaggi himself had worked beneath them for twenty 
minutes before one fell and had noted no defect. From these facts 
they urge that the accident permits a common sense conclusion that 
the injuries were probably the result of defendant's fault. Only in 
the mind of the mystery novel author is it common to reason to so 
obscure a culprit and there it is accomplished solely for its incredible 
improbability. 

Appellants' conception of the prerequisites of the doctrine and 
their facile dispositicn of each are patently devoid of merit. 
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"the doctrine of res ipsa loquitur contains no 
absolute standards by ^ich to determine i^s 
applicability to a given situation. ’The phiiase 
is nothing but a picturesque way of describing 
a balance of probability on a question of faqt 
on which little evidence either way has beep 
presented. ’ The court is required to decid^, 
in the light of common experience, whetheif 
’all the observed facts with the fair inferences 
from them’ could justify a finding by the ju^y 
that the defendant was at fault. " Pomeroy y. 

Pennsylvania Railroad, 96U.S. App. D.C.i 123, 

223 F 2d 593 (1955). | 

Appellants offer fulfillment of the first requireipent, the cause, 

I 

"was the falling of the box. ’’ (Appellants’ Brief p. 8) j Appellees 
predicate appellee’s control of the cause on its ownership of the store 
and box, (Appellants’ Brief p. 9) and the unlikelihood of the box falling, 
in the absence of its negligence,on Biaggi’s due care. | (Appellants’ 

Brief p. 11). i 

1 

This Court in the Hickey case, supra , said thatjthe cause of the 
accident was the falling ventilator and on this appellai^tslay stress. 

But, this was not the crux of the Court’s decision in tjie Hickey case. 
The causality issue in a res ipsa loquitur case is not so readily 
answered. 

"The question in this case is whether a reasonable 
jury might think it substantially more probable than 
improbable that the falling of the ventilator | was 
caused by the neglect of these duties. Washington 
Loan & Trust Co . v. Hickey , supra, (Italics supj^ied.) 

In this Court’s recent second opinion in Pomeroy v. Pennsylvania 
Railroad, U. S. App. D. C. No. 12912, decided Novejmber 15, 1956, 

I 

the cause of the injury in this sense was equally obvioiis, and the 
dereliction that created or permitted that cause to exi^t or persist 

I 

was equally obscure. ! 
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'The open vestibule doors were unquestionably a 
contributing or partial cause of Mrs. Pomeroy's 
fall. To that extent - and to that extent only - the 
cause of Mrs. Pomeroy^s death is known. The 
District Court went further, and inferred that 
centrifugal force was the means of immediately 
causing her fall. But even that, assuming arguendo 
that the inference is correct, is not enough. The 
vestibule doors were accessible to all passengers 
and could be freely opened by anyone, for reasons 
of both safety and convenience, so that the necessary 
element of control over the opening of the doors is 
lacking." 

Appellants' case fails,to demonstrate a situation from which a 
probability of appellee's negligence can be inferred. In the Pomeroy 
case, supra , the Court need only have conceded that a reasonable jury 
might find a probability that the accident was due to slight negligence 
on the part of the common carrier. Yet, it refused so to do, even 
though the railroad was in active operation of the train at the time 
of the accident. In the instance case, the appellee had surrendered 
its store to painters three and one-half hours prior to the accident. 
Appellants can point only to a technical right to control and this was 
held insufficient in the second Pomeroy decision, supra . 

The proposition that the box was unlikely to do harm in the absence 
of appellee's negligence is preposterous. The box had been available 
to the painters and subject to innumerable forces including Biaggi's 
own unwitting disturbance of its equilibrium for hours before it fell. 
Biaggi had worked in front of it without alarm for twenty minutes. 

The photographs exhibit the impossibility of one of the boxes being 
left in an unstable condition that would not be eminent. The reason 
for the fall of the box is as readily attributed to one cause as to several 
and the least probable of all possibilities is that it was present before 
nine p. m. and remained inactive and undiscovered until twelve-thirty 
P. M. 




A 



A- 


A 







Mr. Biaggi said that he neither knew of the cause of the box falling 
or whether any of the painters had moved any of the boxes that night. 
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He is unable to exclude the possibility of any one of several groups of 
persons having been at fault. This failure is fatal to his claim. 

Washington Annapolis Hotel Co. v. Hill, 84U.S. App. D. C. 418, 

174 F 2d 157 (1949). j 

The apt expression of this Court in Brown v. Capital Transit Co., 

75 U. S. App. D. C. 337, 127 F 2d 329 (1942), discl|)ses the inapplica- 
bility of res ipsa loquitur in such a case. | 

"Where the res ipsa loquitur doctrine is applicable, 
it means no more than that the party claiming 
damages, has produced proof of a fact, or I a series 
of related facts which warrant the inference of 
negligence, not that they compel such an iijference 
of negligence. The rule is so stated by the Supreme 
Court in Sweeney v. Erving , 228 U. S. 233, 33 S. Ct. 

416, 57 L. Ed. ol5. Whereas here, it is i matter 
of surmise that the damage was due to a c^use for 
which the defendant is liable, the doctrine ^s in¬ 
applicable. If causes other than the negligence of 
the defendant might have produced the accident, the 
plaintiff is bound to exclude the operation (^f such 
causes by a fair preponderance of the evidence. 

Here the sum and substance of appellants' pvidence 
is that an injury occurred. " 

I 

I 

If appellants' have excluded the negligence of ai^yone, it is ap¬ 
pellee's. From all that appears the boxes were left {properly several 
hours before the mishap, when it was vacated by the defendant grocer 
and occupied by the painters. 

"Clearly, this is no occasion for application of the 
doctrine of res ipsa loquitur, for the instrqmentality 
v^ich allegedly caused the injuries had passed beyond 
the management or control of appellee. Willoughby v. 

Safeway Stores, Inc., 91 U. S. App. D. C.j 168, 198 
F 2d 604 (1952). i 

I 

I 

The male plaintiff's deposition rebuts any atten|pt to bring this 
case within the class of cases wherein a defect in an pbject within 

i 

defendant's exclusive control could be readily inferrejd. Washington 
Annapolis Hotel Co. v. HUl, 84 U. S. App. D. C. 41?, 174 F 2d 157 (1949); 


12 


Safeway Stores v. West , 86 U. S. App. D. C. 99, 130 F 2d 25 (1950); 
and this case is obviously not within the class of cases herein a 
machine or vehicle operated by the defendant was caused to do injury. 

Haw V. Liberty Mutual Ins. Co. , 86 U. S. App. D. C. 86, 180 F 2d 
18 (1950); Underwood v. Capital Transit Co. , 37 U. S. App. D. C. 

68, 183 F 2d 822 (1950). 

In Washington v. T. Smith & Son, Inc. , (La. Ct. App. 1953) 

3 Negl. Cases 2d 302; a case uniquely in point here, one defendant 
delivered several crates from a railroad yard to a public dock, where 
they remained for eleven days before one of them fell on the plaintiff. 
Plaintiff brought suit against the steamship line agent and the defendant 
that delivered the crates. It appeared, as here, that the crates were 
initially properly piled by tlie delivery company and plaintiff failed to 
show any intervening act on the part of that defendant. The dismissal 
of the trial court of both actions on the inapplicability of res ipsa 
loquitur was reversed as to the steamship line agent and affirmed as 
to the delivery company. 

Under the circumstances an inference that the box fell by reason 
of defendant's negligence could be based only upon speculation and surmise 
for it seems more probable that the male plaintiff or one of his co> 
workers caused the incident complained of herein, rather than the 
long absent defendant, whose only representation on the premises was 
a night watchman. The doctrine of res ipsa loquitur does not alter the 
requirement that verdicts be based solely upon inferences fairly drawn 
from evidence. Pomeroy v. Pennsylvania Railroad , U. S. App. D.C., 
decided November 15, 1956, Brown v. Capital Transit Co ., supra ; 

Reece v. Capital Transit Co. , 97 U. S. App. D. C. 274, 230 F 2d 824 
(1956). 


i 
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CONCLUSION 


a cause of action 


Appellants having admitted an inability to statej 
for specific negligence and having stated a situation presenting an 
inherent improbability of appellee*s negligence rather than circumstances 
permitting an inference of substantial probability that appellee was at 
fault, the District Court properly held that appellant^ had failed to state 

I 

a cause of action on either ground and correctly dismissed this cause. 

I 

Respectfully sul^mitted, 

JOHNJ. SIRICA 

FRANCIS L. C4SEY, JR 

810 Coloracjo Building 
Washingtonj D.C. 

Attorneys for Appellee 
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APPENDIX FOR APPELLEE 


1 IN THE UNITED STATES DISTRICT COURt 

1 

FOR THE DISTRICT OF COLUMBIA 


[FUedJulyl9, 1954] 


Cornelius Biaggi and 
his wife Agnes Biaggi 
6614 Allegheny Ave., 
Takoma Park, Maryland. 

Plaintiffs 


vs. 


Giant Food Shopping Center, Inc. 
(Giant Food Stores) 

2154 Wisconsin Ave., N. W., 
Washington, D.C. 

Defendants 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


I 


Civil Action Noj 3064-54 

I 

1 


I 

i 

I 


COMPLAINT 

(DAMAGES FOR PERSONAL INJURIES A^D LOSS 
OF CONSORTIUM, DUE TO NEGlilGENCE) 

1. The Court has jurisdiction because the amount in controversy 

i 

exceeds $3000.00 and the defendant is a corporation ifesident and doing 
business in the District of Columbia. 

I 

I 

2. On or about March 18, 1954, plaintiff Comdlius Biaggi entered 
upon the premises of a food store owned and operatedIby the defendant 


corporation and located at 2154 Wisconsin Ave., N. ^\,, Washington, 

D. C., as a business envitee and for the purpose of pai|iting and decorating 
such store. I 

3. While plaintiff Cornelius Biaggi was engage^ in painting and 

i 

decorating such store, and vdiile he was exercising di^b and ordinary care. 



2 


a box from the storage room of such store fell upon him, said box 
containing merchandise weighing approximately from 30 to 50 pounds, 
and said storage room and box being in the complete and exclusive 
control of the defendants, its employees, servants and agents. 

4. The afore-described box vdiich fell on plaintiff Cornelius 
Biaggi was negligently stacked, stored or otherwise arranged in the 
storage room of said store by the defendants, its employees, servants 

or agents. 

5. As a result of the afore-described occurrence and negligence 
and of the dangerous condition created by defendant and its employees, 
servants and agents, plaintiff Cornelius Biaggi suffered and sustained 
injuries to the back of the head and the right shoulder, medical examina¬ 
tion showing a moderately severe muscular ligamentous strain of the 
right shoulder girdle and cervicooccipital area with probability of 
muscle tear to be considered, x-rays showing a narrowing of the fifth 
cervical intervertebrae space along with hypertrophic spure impinging 
upon the neural foramina bilaterally, more marked on the right, with 
prospect of an operative procedure on the tendon sheath; all of which 

has caused him and still causes him pain and suffering, has incapacitated 
and still incapacitates him for work, with consequent loss of wages, 
and has caused him to incur medical expenses and other losses Txiiich 
to date exceed one thousand dollars. 

6. As a result of the aforesaid injuries to her husband, plaintiff 
Agnes Biaggi has suffered the loss of consortium and the services of 
said husband. 

7. Wherefore plaintiff Cornelius Biaggi demands judgment against 
defendant in the sum of $15,000.00 plus costs, and plaintiff Agnes 
Biaggi demands judgment against defendant in the sum of $2,000.00 plus 
costs. 

/s/ Louis Andre Fernandez 

Attorney for Plaintiffs 
* * ^ 

Demand for Jury Trial 

Plaintiffs demand a trial by jury on all issues. 
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3 [Filed July 29, 1954] 

ANSWER TO COMPLAINT 

i 

First Defense | 

The Complaint fails to state a claim upon \(4iici relief can be 

i 

granted in favor of either plaintiff against this defendant. 

i 

Second Defense 

The defendant admits that on March Id, 1954 it owned and operated 

a food store at 2154 Wisconsin Avenue, N. W., Washington, District of 

1 

Columbia. The defendant has no knowledge or infornliation sufficient 
to form a belief as to the claim thatthe plaintiff Cornelius Biaggi suffered 

an injury in the store on that date. The defendant deifies that there 

i 

was any negligence on its part which caused, or contributed to, any 
such injury. The remaining allegations of the Complaint are denied. 

Third Defense j 

The injuries, if any, suffered by the plaintiff Cornelius Biaggi were 
caused or contributed to by his own negligence and lack of due care for 
his own safety. 

4 — * Fourth Defense I 

I 

The conditions prevailing in defendant's store >;Jrere open and ap¬ 
parent, and any risk connected therewith was assumed by the male 

I 

plaintiff. I 

HOGAN & HARTjSON 
By /s/ Frank F.j Roberson 

I 

Attorneys for Defendant ♦ ♦ ♦ 

i 

[CERTIFICATE OF SERVICE] 

I 

5 [Filed March 1, 1956] | 

ORDE R i 

■ ■ ^ I I 

This cause having come on for pretrial proceedings and the defendant 
having made a motion therein to dismiss this cause on the ground that the 
plaintiffs failed to state a cause of action upon which ijelief can be granted, 
upon consideration of the said motion, the record herein, the deposition of 
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the male plaintiff, the argument of counsel and the plaintiffs* admitted 
inability to allege that their injuries were the result of any specific act 
of negligence imputable to the defendant, and the inapplicability of the 
doctrine of res ipsa loquitur, it is this 1st day of March, 1956; 

ORDERED: That the said motion to dismiss be granted and that 
this action be dismissed with prejudice. 

/s/ Edward A. Tamm 
JUDGE 

Consent as to form: 

Attorney for plaintiffs 

Counsel for plaintiff has seen this proposed order but disagrees 
with the contents thereof in that at the pre-trial proceeding he did not 
admit, as stated in the order, plaintiffs inability to allege that the injuries 
were the result of any specific acts of negligence imputable to the defen¬ 
dant, and the inapplicability of doctrine of res ipsa loquitur. 

HAMEL, PARK & SAUNDERS 
By /s/ Louis Andre Fernandez 
Attorney for Plaintiff 


12 [Filed June 8, 1956] 

PLAINTIFFS* STATEMENT OF PRETRIAL PROCEEDINGS 

Inasmuch as no stenographic report was made of the proceedings 
at the pretrial hearing, plaintiffs submit the following pursuant to 
Rule 75(n) of the Federal Rules of Civil Procedure as essentially 
stating the proceedings based upon the recollection of Louis A. Fernan¬ 
dez, attorney for plaintiffs: 

In opening, Mr. Fernandez stated that he was not aware that 
this Court required a pretrial statement but that he had a memorandum 
prepared for his own use which he said he was willing to give to the 
Court informally for its use. 

The Court then informed Mr. Fernandez that he had read this 
case and that he, the Court, was not convinced that a cause of action 





5 


13 


had been made out, and asked on what theory plaintiffsj were relying. 

I 

Mr. Fernandez stated that plaintiffs did not kno^ precisely how 

i 

this mishap occurred and that all plaintiffs knew was yhat they alleged 

i 

in their complaint and that plaintiffs were relying on t^e doctrine of 

I 

res ipsa loquitur. | 

i 

Mr. Casey then argued that defendant had no coi^trol of the premises 

I 

and that the place was closed at the time of the accide|it. Mr. Casey 
moved that the case be dismissed for failing to state ai cause of action. 

i 

Mr. Fernandez then asked for a continuance for| an opportunity 

i 

to prepare an adequate pretrial statement. | 

The Court then stated that without taking the pretrial statement 

into account but on the basis of the pleadings, the deposition, and oral 

statements of counsel, the Court would grant the motion to dismiss 

made by defendant's counsel. I 

/s/ William T. ’^ard. 

Co-counsel for plaintiffs ♦ ♦ ♦ 


I hereby certify that I have served a copy of the foregoing statement 
upon Francis Casey, Esq., Hogan & Hartson, Colorado Building, Wash¬ 
ington, D. C., by mailing a copy to him at the aforesaid address on this 
6th day of June, 1956. 

/s/WUliamT. Ward 
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[Filed January 7, 1955] 

EXCERPTS FROM DEPOSITION OF CORNELIUS BIAGGI 

Tr 1 Deposition of CORNELIUS BIAGGI taken by counsel on behalf of the 

defendant in the above-entitled cause, pursuant to the attached copy of 
notice, at the law offices of Messrs. Hogan & Hartson, 810 Colorado 
Building, Washington 5, D.C., on Tuesday, September 28, 1954, be¬ 
ginning at 4:00 o'clock p.m., before Russell G. Nicklin, a Notary Public 
in and for the District of Columbia. 

APPEARANCES: 

LOUIS ANDRE FERNANDEZ, ESQ., 

on behalf of the Plaintiffs. 

MESSRS. HOGAN & HARTSON, 

on behalf of Defendant. 

Tr 2 ♦ ♦ ♦ EXAMINATION BY COUNSEL FOR DEFENDANT 

BY MR. CASEY: 

Q. Will you state your name? A. Cornelius Biaggl. 

♦ ♦ ♦ ♦ ' 4e 

( 

Tr 3 Q. Are you employed at this time? A. That is right. 

♦ 4c 

Tr 4 Q. Are you employed as a painter? A. Yes. 

♦ ♦ ♦ ♦ * ♦ ♦ 

Tr 6 Q. We are inquiring, Mr. Biaggi, into an accident in which I under¬ 

stand you were involved on March 18, 1954. Do you remember being in¬ 
volved in an accident on that date? A. That is correct. 

Q. Do you remember what time of the day it was? A. It was 
12:30 a.m., March 18th. 

Q. And where did the accident occur? A. At the Giant Food 
Store at Wisconsin Avenue. I have got to find out just the address. 

Q. It is in the 2100 block? 

MR. FERNANDEZ: 2100 — 2154 Wisconsin Avenue. 

BY MR. CASEY: 
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Q. And were you at that time employed by the ^pex Decorating 

j 

Tr 7 Company? A. I was. j 

I 

* * * * « I * « 

Q. What time had you gone to work on March 1$, 1954? A. I 
went to work March 17th at 9 o'clock. We worked through the n4;ht. 

MR. FERNANDEZ: At 9 p.m.? | 

THE WITNESS: At 9 p.m. ! 

BY MR. CASEY: I 

# * * * # I # # 

i 

Q. Do you remember how many nights you worked at the Giant 
Store on Wisconsin Avenue ? A. This was about ten days, I guess. 

It could be about ten days work. Maybe eight or nine Rights. I don^t 
know correctly. Some stores you stay one week. Some stores you stay 

two weeks. I 

1 

Tr 8 Q. Would you tell us what happened? ^ I was painting 

woodwork in the store and the storage room and the foreman asked me 
to paint the fire door that separates the store proper |rom the storage 
room, and it is a sliding door, a heavy one. | 

Q. It slides on an overhead rail? A. It slides back and disappears 
in the room. So, I painted that door. First I opened |it up as far as I 
could. I 

Q. Was it closed when you got there? A. It was closed. It had 
been painted the night before by another man. This w^s the final coat. 

j 

♦ * m 4t # I # 4t 

I 

Q. And it was closed when you went there to wdrk? A. Yes. 

In order to paint it I opened it again. 

Q. Did you open it from the store side or did yc^u open the door 
from the storage room side? A. From the middle. | 

I 

Q. One side of this door faces the store proper^ A. Yes. 

Q. And the other side faces the storage room? | A. It separates 
the store from the storage room. In order to pull it ^ou have to stay 
underneath the line and one foot might be in the storage room and one 

Tr 9 in the store. I 


I 

1 
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Q. The door is partly open? A. No. It is clos^ altogether. 

The door disappears into the wall. You have to pull it out. 

Q. That is closing the door when you pull it out? A. That is 

right. 

♦ ♦ ♦ ♦ * ♦ ♦ 

Q. So when the door is open where does it go? A. It goes into 
the wall. 

Q. So that you sort of straddled what would be the door sill and 
pulled it toward you? A. That is right. 

Q. Did you close it all the way then? A. I didnH close it all the 

way. 

Q. How much was open? A. About one-third. 

Q. It was about two-thirds closed? A. About two-thirds closed. 

* 4e 

Q. Were you painting the store room? A. No, we werenH painting 
the store room, but we had our material in there. 

Tr 10 * * * ♦ * ♦ ♦ 

Q. So you pulled it two-thirds closed and painted the store side? 

A. Yes. 

Q. What did you do then? A. After it was painted I put it back 
into the wall and in order to get it stationary I looked for a piece of wood 
to block it so that it would stay one hundred per cent into the wall and I 
went down and I blocked it so it could not come out at all. It should not 
be seen. At the same time I was doing that a box fell on my head. While 
I was down this way (indicating) it fell on my shoulder and head while I 
was on the ground. 

Q. You were then placing a block under the edge of the door to hold 
it open? A. Yes. 

Q. And it was completely open at tfaat time? A. It was about 
one inch.. It came out. All I had to do was to push it back and that would 
have been the end of it. 

♦ ♦ ♦ ♦ ♦ m 





Tr 11 


Q. Who opened it the night before? A. Another painter. 
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* * * 4c 4c i 4c 4c 

Tr 14 Q. Did you leave it two-thirds closed for a wHUe before you painted 

I 

it and then wedged it? A. That is right. | 

Q. How long did you leave it? A, It took about 20 minutes to 

i 

paint the door and after I got through painting I just jiushed it back and 
after I got a piece of wood I went down and tried to biock it and it was the 
end of my assignment as far as my work was concerjied. 

Q. You painted the door and pushed it back? |A. I painted the 
door and pushed it back. | 

Q. Immediately after painting? A. Immediately after painting, 

I 

yes. ! 

i 

Q. And about one inch still sticking out? A. ! It went way back 
but it rebounded a little bit. | 

Q. It'rebounded a little bit? A. Yes. | 

i 

Tr 15 Q. And when it rebounded you went to look forj a piece of wood? 

A. Yes. i 

I 

Q. Did you find a piece of wood? A. Yes. j 

i 

Q. Where? A. A few feet away. I painted a j toilet door which 

I 

was only about eight or ten feet away. | 

4c 4c 4c 4c 4c I 4c 4c 

j 

Q. Where was the box before it fell? A. It must have been up 

on the shelf when it fell. I don^t know from where it fell. 

! 

Q. Did you see what kind of box had fallen on you? A. It was a 
Tr 16 box that fell with eighty rolls of toilet tissue. | 

4c 4c 4c 4c 4c I 4c 4c 

I 

Q. Do you remember how many boxes there were? A. That, I 
can^t tell. I 

Q. Do you know how many rows high these boxles were? A. It 
fell from about eight feet. This particular box must ^ve been eight feet 

I 

above the ground. | 

I 

4c 4c 4c 4c 4c j 4c 4c 

i 

Tr 17 MR. CASEY: Would you mark this photograph ks Defendant's 
Exhibit No. 1 for identification? I 
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(Said photograph was thereupon 
marked '^Defendant's Exhibit 
No. 1 for identification. '*) 

BY MR. CASEY: 

Q. I show you a photograph, Mr. Biaggi. A. Yes. 

Q. Which is identified as Defendant's Exhibit No. 1 for identifica¬ 
tion and ask you if this represents the scene of your accident? A. Let's 
see. This is the door (indicating). So the box must have been on top of 
this (indicating). 

Q. Just answer my question. Does that represent the scene of 
your accident? A. At the store. That is the fish market (indicating). 
Yes, this is the door. That could be correct. 

I 

Q. That picture shows the door we have referred to? A. It shows 
the edge. 

Q. It shows the door in the open position? A. This is the door 
Tr 18 (indicating). 

Q. And it shows the door in the open position? 

MR. FERNANDEZ: Pushed back. When he says open he means 
pushed back. 

THE WITNESS: Pushed back. I think it is on this side (indicating). 

BY MR. CASEY: 

Q. And it also shows part of the shelf? A. Yes, sir. 

Q. Does it depict the shelf? 

MR. FERNANDEZ: Is that the shelf? 

THE WITNESS: That is the shelf that was there. 

BY MR. CASEY: 

Q. That is the shelf that was there at the time of your accident? 

A. Yes. 

Q. These boxes were piled up tlere? A. That is the way they 
pile them up, an 3 ^y. 

Q. Does the manner in which the boxes are stacked on top of that 
shelf, are they piled in similar foshion in which the boxes were piled 
on the night of your accident? A. It must be. 
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^ ^ j 4c 4c 

! 

Tr 19 MR. CASEY: He said he saw them on that niglJt. I am asking him 

j 

if the boxes are piled in the same manner as they were on the night of 
the accident. ! 

I 

THE WITNESS: Yes. j 

BY MR. CASEY: | 

Q. Do those boxes seem to be similar In size ^nd character? 

Tr 20 A. Yes. 

i 

Q. You say the boxes are piled in two or three rows? A. That 
is right. 

4e * 4c 4c 4c I 4c 4c 

i 

Q. Now, after the accident, Mr. Biaggi, did ^^ou look at the row 
of boxes on top and tell where the boxes are? Did thpre appear to be 
a box missing ? A. There were some boxes up on tbp but I didn’t make 
any effort to find out if this was on top of this one whtch fell. 

I 

Q. Then you don’t know where the box that hit you fell? A. I 
don’t know. | 

4c 4c 4c 4c 4c I 4c 4c 

j 

Tr 24 Q. Could you tell where the box had fallen fro^? A. No. 

4c 4c 4c 4c # I 4c 4c 

j 

Q. How late were you supposed to work that night? A. Supposed 
to work until 5 o’clock in the morning. 

Q. You remained until 5 o’clock? A, I remained until 5 o’clock. 
Q. Did you continue to paint? A. After a wliile I continued to 

paint. 

Q. How long was it before you started painting;? A. About 20 
Tr 25 minutes. I 

I 

Q. And then you painted until 5 o’clock in the jnorning? A. That 
is right. I 

i 

4c 4c 4c # 4c i 4c 4c 

! 

1 

Q. You took your lunch hour at one o’ clock ? ! A. Yes. 

I 

4c 4c 4c 4c 4c j 4c 4c 

Q. Did you seek medical aid as a result of thl^ accident? Did 


12 


you go to a doctor? A. We worked to 5:30 in the morning. 

Q. 5 or 5:30? A. 5:30 with the lunch hour. The next night 
was an easy job-. 

# * 4c # 4c 

Tr 27 Q. The Apex job on which you suffered the accident was finished 
the day after the accident? ^ A. The day after the accident. 

4c 4c 4c 4c 4c 4c 4c 

BY MR. CASEY: ♦ ♦ ♦ 

Tr 57 Q. Do you know what row the box fell from ? 4 c 4c 4c 

Tr 58 THE WITNESS: I didn’t see it fall. I don’t know where it came 

from. 

BY MR. CASEY: 

Q. Do you know whether or not any employee of the Apex Company 
had moved any of the boxes in the course of the painting of the store ? 

A. No. 

Q. You don’t know? A. I don’t know. 

Q. Did you find out how much of a space there was between the 
door we have discussed, that sliding door, and the first vertical row of 
boxes on the shelf? A. No. 

MR. CASEY: Would you please mark this as Defendant’s Exhibit 
No. 2 for identification? 

(Said document was thereupon 
marked ”Defendant’s Exhibit 
No. 2 for identification. ”) 

BY MR. CASEY: 

Q. I show you, sir. Defendant’s Exhibit No. 2 for identification. 

4c 4c ♦ ♦ ♦ 4c 4c 

Tr 59 Q. How far was it from the door, between the door we have dis¬ 
cussed and this first vertical row of boxes? How big was the space? 

A. I don’t know. I didn’t pay any special attention. 

Q, Do you know where that door when you pushed it back touched 
any of the boxes on the shelf? A. No, it could not, because there was 
a space. It disappeared into the wall. 

Q. Do you know what caused the box to fall? A. I don’t know. 
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Q. Do you have any idea? A. I don’t have anjr idea. 

Q. Had you seen the boxes piled there before your accident? 

A. I didn't pay any special attention, but I passed byjgoing to the storage 

room. We got aU the material there. | 

♦ ♦ ■ ♦ ♦ ♦ ♦ ♦ ' 

Q. Did you pass the storage room? A. We p^sed to the storage 

I 

room through that door in order to get our equipment jat night. 

Tr60* ♦ ♦ ♦ *1* # 

Q. Were they piled even? Was the side of the box or the end of 
the box on the front of the shelf? A. There was a tendency —- 

I 

Q. (Interposing) Were they piled squarely? A. I didn't see 
much. I didn't notice any defects. 

i 

Q. Do you know whether or not the shelf gave V^y at all because 
of the boxes being piled there? A. No, it didn't. j 

Q. You know that it didn't ? A. No, that is rpy impression. 

I 

Q. We are trying to find out what caused the bo^ to fall, what 

I 

caused the accident, Mr. Biaggi. So, I ask you if you] have any idea 

what caused it to fall at that time. A. I don't know. | 

I 

Q. Have you any idea? A. No. | 

Q. Had you put the block under the door before ihe box fell? A. 

I was just putting it at that time. | 

I 

Tr 61 ♦ * ♦ Q. Was there any reason for you to wai^t the door to be 

pushed back? A. Yes, it would give a more perfect j^b. You want to 
see it just where it belongs. | 

Q. You did it simply out of tidiness? A. No, we have certain 

rules. We do it right. We don't want the door — it c0uld come back by 

! 

itself. They have no spring. Still it could close by itself. To be sure 

i 

they are blocked we take a piece of wood and block it. |That is our cus¬ 
tomary thing. 

Q. How long was it between the time you pushed the door back that 

i 

last inch that it would rebound — that door held in placb — and the time 

i 

the box fell? A. When I pushed it back I was standing up. Then I 

i 

looked for a piece of wood. It would take about ten secbnds. 
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Q. It didn't rebound during that ten seconds? A. It rebounded 
a little bit, one inch. 

Q. Then you had to push it back one inch? A. That is right. 

♦ # 4c « # # 4c 



Tr 


62 Q; Did you notice how far the front of the boxes extended over the 

/ 

front of the shelf if at all ? A. The box that fell ? 

Q. The box in the vicinity of the door. A. No. 

Q. Did you notice were any extended over the shelf? A. No. 

63 Q. Did you notice whether the front of any of those boxes extended 
over the front of the box beneath them? A. I didn't notice anything un¬ 
usual. 


Q. Was the light adequate? A. Yes. 

♦ 4c 4c 4c 
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